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dent Counsel, and Trent B. Harkrader, Associate |ndepen-
dent Counsel

Before: W IIlians, G nsburg and Rogers, Circuit Judges.
pinion for the Court filed by Crcuit Judge WIIlians.

WIlliams, G rcuit Judge: Ronald Bl ackley, onetinme Chief
of Staff to Secretary of Agriculture Mchael Espy, was con-
victed of three counts of nmking false statenents relating to
over $22,000 that he received fromindividuals regul ated by
the Departnment of Agriculture. Blackley was investigated
and prosecuted by the O fice of Independent Counsel appoint-
ed to investigate allegations of gratuities received by Secre-
tary Espy. On appeal, Blackley's principal claimis that the
crimes charged lie outside the Independent Counsel's juris-
diction. Rejecting that and Bl ackley's other contentions, we
affirm

* Kk %

On August 8, 1994 the Attorney General applied under 28
US. C s 592(c)(1) to the special division of the United States
Court of Appeals for the District of Colunbia for the purpose
of appointing i ndependent counsels, see 28 U S.C. s 49 (the
"Speci al Division"), seeking appointnment of an independent
counsel "to investigate whether any violations of federa
crimes were conmmtted by Secretary Espy, and to determ ne
whet her prosecution is warranted." The Special Division's
Septenber 9, 1994 order (the "original order"™) appointed
Donald C. Smaltz as Independent Counsel, with the authority
and jurisdiction to:

[I]nvestigate to the maxi mum extent authorized by the

I ndependent Counsel Reauthorization Act of 1994 whet h-

er [Secretary Espy] has committed a violation of any
federal crimnal law ... relating in any way to the
acceptance of gifts by himfrom organi zati ons or individu-
al s with business pendi ng before the Departnent of

Agricul ture.

Septenber 9, 1994 Order of Special Division at 1. The
original order also gave the |Independent Counsel jurisdiction
over crimes "connected with" this core jurisdiction. W save
for later the precise wording of these additional grants.

The | ndependent Counsel |ater applied to the Special Divi-
sion asking for a further "referral™ under 28 U S.C. s 594(e).1
On April 1, 1996, over the objection of the Attorney Ceneral
t he Special Division approved the application and i ssued an
order stating that the Independent Counsel had jurisdiction
to:

[I]nvestigate and prosecute any violation of any federa
law ... related to any application, appeal, or request for
subsidy made to or considered by the United States
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Departnment of Agriculture, for which Secretary of Agri-
cul ture Al phonso M chael (Mke) Espy and/or his Chief
of Staff Ronald Bl ackley intervened in the application
approval, or review process.

April 1, 1996 Order of Special Division. In doing so, the
Special Division said that it was "interpreting, but not ex-
pandi ng, the independent counsel's original prosecutorial jur-
isdiction.” 1In re Espy, 80 F.3d 501, 507 (D.C. Cr. Spec.
1996). It found that "the new matter is denonstrably rel ated
to the factual circunstances underlying the Attorney Gener-
al"s original investigation and request for appointnent of an
i ndependent counsel.” 1d. at 508.

On April 22, 1997 the Independent Counsel secured an
i ndi ctmrent of Bl ackley on three counts of making fal se state-
ments in violation of 18 U.S.C. s 1001. The i ndictnent
al l eged that Bl ackley, while serving as Chief of Staff at the
U S. Departnent of Agriculture, received nore than $22, 000
fromindividuals regulated by the Departnent, and then |ied
about it on three separate occasions: once on his Executive

1 28 U S C s 594(e) states that "[a]n i ndependent counse

i ndependent counsel matters related to the independent counsel's

Page 3 of 17

nmay
ask the Attorney General or the [Special Division] to refer to the

prosecutorial jurisdiction, and the Attorney General or the [ Special

Division], may refer such matters."

Branch Public Financial Disclosure Form SF 278, and then
twice in sworn statements to the inspectors general of the
Departnment and the United States Agency for Internationa
Devel opnent ("USAID'). 1In the sworn statenent to the
Department of Agriculture inspector general Bl ackley said,

At the time | becane chief of staff for Secretary Espy
., | severed nyself fromall of ny prior businesses and

financial interests. |1 no |onger had any active connection
wi th [various naned compani es] or any other conpany or
busi ness interest in Mssissippi or elsewhere. | received

absol utely no noney or renuneration of any kind from
any of these conpanies for work perforned in 1993 after
| became chief of staff.... The only incone | have
earned during the period during the period from January
21, 1993 to the present date, with the exception of the
sale of ny forner residence in Geenville, is ny salary
from USDA.

And in a sworn statenent before the USAID, he said,
"After | ended nmy consulting business and entered U S.
Government service, | did not receive any remnuneration of
any kind from[a nanmed client] or anyone else.”

A jury found Bl ackley guilty on all three counts, and the
district court sentenced himto 27 nonths inprisonnent and
three years of supervised rel ease.
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A. Jurisdiction of the Independent Counsel 2

Defendant's first jurisdictional claimrests solely on the fact
that the text of the indictnent fails to lay out the trai

2 Blackley in part appears to cloak his challenge to the jurisdic-
tion granted by the original order in an attack on the Speci al
Division's April 1, 1996 referral, as he did before the trial court (see
"Motion to Dismiss Indictnent” at 10-11). But as the district court
appears to have read the challenge as going at least in part to the
scope of the original order, see United States v. Blackley, 986

connecting the original grant of jurisdiction to the charged
violations. As Rule 7(c)(1) of the Federal Rules of Crimna
Procedure specifies that an indictnment nust contain "a plain,
conci se and definite witten statenent of the essential facts
constituting the offense charged,” we can inagi ne an argu-

ment that |anguage setting out the connective trail would be

of f ensi ve surpl usage, which the court m ght strike under Rule
7(d). But the reverse--that such |anguage is required--

seens w thout foundation. Defendant cites no case, rule or
statute supporting the claim and points to no inconveni ence
that the om ssion presents for him In a case where the
connection between the relevant referral or referrals and the
facts set forth in the indictnent or devel oped at trial was
uncl ear, presumably the defendant could secure di sm ssal of

the indictnment if the independent counsel failed, on notion to
di smiss for want of jurisdiction, to make a record of the
necessary connective links. C. Fed. R Cim P. 16(a)(2)
(limting required disclosure of prosecutor's investigative nma-
terials in ordinary case). But that possibility is no basis for
cluttering up the indictnent.

More substantively, Blackley argues that the indictnent is
not within the jurisdiction granted in the Special Division's
original order. The Independent Counsel evidently regards
that as the proper jurisdictional question; he nmakes no claim
that the April 1996 referral expanded his jurisdiction. This
view, seem ngly shared by both parties, tracks the position of
the Special Division itself, which, as we noted, said in making
the April 1996 referral that it was "interpreting, but not
expandi ng, the independent counsel's original prosecutorial

jurisdiction, ... mak[ing] explicit the i ndependent counsel's
jurisdiction over a matter that was inplicitly included in the
original grant." In re Espy, 80 F.3d at 507. Nor does the

I ndependent Counsel mnake the argunent, which we consider

in United States v. Hubbell, No. 98-3080 (D.C. Cr. Jan. 26,

1999) rel eased today, that the Special Division's interpretation

of the original order, set forth in the later referral, is entitled

F. Supp. 607, 610 (D.D.C. 1997), we regard the relation between the
i ndictment and the original order as properly before us.
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to deference. Accordingly, we review de novo the relation-
ship between the indictnment and the jurisdictional grant of
the original order.3

In analyzing the rel ati on between the of fenses charged
here and the | anguage of the original order (including both its
statement of the core offenses and the various ancillary
cl auses), Blackley frequently invokes a phrase used by the
Supreme Court in Mrrison v. Oson, 487 U S. 654 (1988),
"denonstrably related.” W are not at all sure that the
adverb "denonstrably" adds much to the concept of rel ated-
ness, other than perhaps to say that if the relation depends
on some facts, then the facts may be litigated. Watever its
force, however, the phrase was not used by the Court in
relation to the present issue at all. The Court used it solely
in connection with the anterior issue of the relation between
the Attorney Ceneral's initial investigation and presentation
to the Special Division, on the one hand, and that D vision's
original grant of authority to an i ndependent counsel, on the
other. In resisting a constitutional attack on the vesting of
power in the Special Division, the Court observed:

In order for the Division's definition of the counsel's
jurisdiction to be truly "incidental” to its power to ap-
point, the jurisdiction that the court decides upon nust
be denonstrably related to the factual circunstances

that gave rise to the Attorney Ceneral's investigation and
request for the appoi ntnent of the i ndependent counse

in the particul ar case.

Id. at 679. Here, of course, the defendant is not chall enging
the constitutionality of the Special Division's grant of jurisdic-
tion, but the fit of the present prosecution within that grant.
Cf. United States v. Tucker, 78 F.3d 1313, 1321 (8th G r. 1996)
(hol ding that the "denonstrably rel ated" | anguage di d not

3 As the Independent Counsel only marginally invokes the
April 1996 referral as support for his jurisdiction over the crines
charged in the indictnment, and we in no way rely on it in upholding
the indictnment as within the Independent Counsel's jurisdiction
Bl ackl ey's contention that the district court wongly failed to revi ew
that referral itself appears entirely noot.

govern the I ndependent Counsel's jurisdiction under a refer-
ral).

As we nmentioned above, a number of clauses of the origina
order explicitly authorize the I ndependent Counsel to go
beyond crines possibly commtted by Secretary Espy in
accepting gifts frompersons with matters pending before the
Departnent. Besides power to |look into those, the order
gave the Independent Counsel jurisdiction to:

[1] ... investigate other allegations or evidence of viola-
tion of any federal crimnal law ... by any organization

or individual devel oped during the Independent Coun-

sel's investigation referred to above and connected with

or arising out of that investigation.
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[2] ... investigate any violation of 28 U S.C. s 1826, or
any obstruction of the due admi nistration of justice, or
any material false testinmony or statenment in violation of
federal crimnal law, in connection with any investigation
of the matters described above.

[3] ... seek indictnments and to prosecute any organi za-
tions or individuals involved in any of the matters de-
scri bed above, who are reasonably believed to have com
mtted a violation of any federal crimnal |aw arising out
of such matters, including organizations or individuals
who have engaged in an unlawful conspiracy or who have

ai ded or abetted any federal offense.

[4 ... fully investigate and prosecute the subject nmatter
with respect to which the Attorney General requested

t he appoi nt nent of independent counsel, as hereinbefore

set forth, and all matters and individual s whose acts may

be related to that subject matter, inclusive of authority to
i nvestigate and prosecute federal crinmes ... that may

ari se out of the above described matter, including perju-

ry, obstruction of justice, obstruction of evidence, and
intimdation of w tnesses.

Septenber 9, 1994 Order of Special Division at 2, 3.

It is not clainmed that any of the order's |anguage is
i nconsistent with the Special Division's statutory authority.

Nor do we think it could be clainmed. Section 593(b)(3) states
that the Division is to define the counsel's jurisdiction in a
way that "shall assure that the independent counsel has
adequate authority to fully investigate and prosecute the
subject matter with respect to which the Attorney Cenera

has requested the appoi ntment of the independent counsel

and all matters related to that subject matter.” 28 U S.C

s 593(b)(3) (enphasis added). Further, the jurisdiction "shal
al so include the authority to investigate and prosecute Feder-
al crimes ... that may arise out of the investigation or
prosecution of the matter with respect to which the Attorney
Ceneral ' s request was nade, including perjury, obstruction of
justice, destruction of evidence, and intimdation of wt-
nesses.” 1d. (enphasis added). The second cl ause appears

to make clear that the |Independent Counsel's jurisdiction is
to enconpass crimnal activity concealing, or otherw se
thwarting the I ndependent Counsel's investigation or prose-
cution of, crinmes that satisfy the first "related to" clause. In
the Division's order here, ancillary clauses [1] and [4] appear
to track the first of the provisions in s 593(b)(3), while that of
ancillary clauses [2] and [4] appear to inplenent the second.

Bl ackl ey proposes an interpretation of the order's jurisdic-
tional scope that would allow little or no discernible weight to
any of the ancillary |anguage, except for that relating to
crimes arising out of the investigation or prosecution itself,
such as perjury or obstruction of justice. Wth that excep-
tion, he evidently reads the | anguage as limting the |Indepen-
dent Counsel to possible crimes commtted in Espy's own

Page 7 of 17
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acceptance of gifts.

This clearly cannot be. The word "rel ation" conprises
nore than identical twins. And just as a person is "rel ated"
not only to his parents and children, but to grandchildren and
grandparents, the fact that a crine is in some sense a verba
step or two away fromthe core crinme cannot al one render it
unrelated. As we have said, the "central purpose of the
speci al prosecutor provisions of the [Ethics in Government
Act] is to permt the effective investigation and prosecution of
hi gh | evel government and canpaign officials.” United States
v. WIlson, 26 F.3d 142, 148 (D.C. Gr. 1994) (enphasis added).
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Di scussing the "related to" | anguage of s 593(b)(3), we noted
that "the scope of a special prosecutor's investigatory juris-
diction can be both wide in perinmeter and fuzzy at the
borders.™ Id.

Thus, the jurisdiction to look into matters "related to" the
core areas of initial inquiry nust allow the | ndependent
Counsel enough | eeway to investigate and prosecute such
matters as are appropriate for himto effectively carry out his
mandate. W think such effectiveness can be secured only if
t he I ndependent Counsel is at |east able to pursue crinmes by
the original target's close associates in the field of activity
under investigation, including crinmes that either are of the
same sort as the originally specified set of crines or are
ancillary to the comm ssion or conceal nent of such crines.
VWet her an independent counsel has any further scope we
need not decide here; obviously his jurisdiction is limted, but
this case is squarely within the limts.

The position description for Blackley as Chief of Staff to
Secretary Espy characterized himas the Secretary's "alter
ego,"; and he played that role in the very activity--running
the Departnent--in which Espy's all eged offenses were com
mtted. Hi s alleged non-disclosures were of suns received
fromparties doing business with the Departnent, thus paral -
leling the Espy allegations. Furthernore, conceal nent of
such receipts, especially in the context of a financial disclo-
sure formintended to bring suspicious influences to the
surface and in response to questions of inspectors general
tends not only to prevent discovery of underlying crines such
as receipts of bribes or gratuities, but also to reflect the
perpetrator's consci ousness of guilt in those receipts.

The proximty of the relation here is underscored by De-
partment of Justice policy (the subject of a separate chall enge
by Bl ackley). Justice allows its attorneys to use prosecutions
under s 1001 as a vehicle for pursuing public corruption
crimes:

[Underlying msconduct is frequently the reason for the
defendant's indictrment [for false statements] with section
1001 nerely being the vehicle for prosecution because of

proof problens with nore obviously applicable statutes

... False information on financial disclosure forns
frequently masks such underlying of fenses as receipt of
bribes or gratuities, or conflicts of interest. When prose-
cution for those offenses is not practicable, section 1001
is an alternative.

9A DQJ Manual at 9-1938.122-23 (Supp. 1988) (enphasis

added). This confirms us in finding that the rel ation between
Bl ackl ey's s 1001 viol ations and the core charges set out in
the original order is tight enough to neet the "related to"
criterion of s 593(b)(3) and the order itself.

I ncl uded anong Bl ackley's jurisdictional attacks is his
claimthat the Independent Counsel violated s 594(f)(1) of the
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Et hics in Government Act, which provides that an i ndepen-

dent counsel "shall, except to the extent that to do so would
be inconsistent with the purposes of this chapter, conply with
the witten or other established policies of the Departnent of
Justice respecting enforcement of the crimnal laws." He
clains that here the I ndependent Counsel violated DQJ policy
gui del i nes, which provide that DQJ attorneys shoul d not
prosecute an Ethics in Government Act case under s 1001

"unl ess the nondi scl osure conceal s significant underlying
wrongdoi ng. " 9A DQJ Manual at 9-1938.123 (1988). Detect-
ing a transgression of the Manual, Bl ackley argues that it
sonmehow underm nes the prosecutorial jurisdiction of the

I ndependent Counsel .

We think Blackley has m ssed the real defect here--the
| ack of any cause of action or renedies for defendants |ike
hi m under the Manual or s 594(f)(1). The Manual itself says
that it "is not intended to confer any rights, privileges or
benefits on prospective or actual w tnesses or defendants. It
is also not intended to have the force of law or of a United
States Departnment of Justice directive.”" 9A DQJ Manual at
9-1938.3. As defendant inplicitly acknow edges, violations of
Manual policies by DOJ attorneys or other federal prosecu-
tors afford a defendant no enforceable rights. See, e.g.,
United States v. Kenber, 648 F.2d 1354, 1370 (D.C. Gir.
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1980); United States v. Craveiro, 907 F.2d 260, 263-64 (1st
Cir. 1990).

Bl ackl ey argues, however, that here the DQJ policy is
backed by a statute. While that is true in a sense, it msses
the point. 1In the interest of having the target of an Indepen-
dent Counsel's prosecution treated no worse than an ordi nary
defendant, s 594(f)(1) subjects the Independent Counsel to
the sane guidelines. See S. Rep. No. 97-496 (1982), quoted
at H Rep. No. 103-224, 103rd Cong., 1st Sess. 1993, 1993 W
302057 at *20 (special prosecutor should act so as to assure
that "treatnent of officials is equal to that given to ordinary
citizens under simlar circunstances"). Thus if the Minua
explicitly states that it confers no substantive rights on the
defendant, the parallelismsought to be achi eved by
s 594(f)(1) suggests that the defendant here should al so be
unabl e to escape conviction by claimng a violation of the

pol i cy.

Further, the legislative history suggests that Congress
i ntended that the consequence of a failure to follow these
policies would be for the Independent Counsel to explain his
decision, not for the guilty defendant to be set free:

In determ ning whether it is possible to conply with

t hese policies, the [Independent Counsel] shoul d be guid-
ed by his perception of fundanental fairness and of what
is required to conduct the investigation conscientious-
ly.... If he does deviate from established practices of
the Departnent, the [Independent Counsel] should thor-
oughly explain his reasons for doing so in his report to
the court at the conclusion of his investigation

S. Rep. No. 97-496 (1982), quoted at H Rep. No. 103-224,

103d Cong., 1st Sess. 1993, 1993 W 302057, at *20. Regard-

| ess of the possibility of other renedi es under s 594(f) (1), as
to which we express no opinion, nothing in the | anguage of

the provision or the structure of the Ethics in Government

Act suggests that the defendant should be able to escape a
sanction ot herw se due.

Page 11 of 17
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B. The Sufficiency of the Indictnent

Bl ackl ey says the indictnment didn't adequately notify him
of the nature of the charges against him In particular, he
argues that count one, which charged himwith failure to
di scl ose on his SF 278 for the year 1993 sone $22, 025
recei ved that year, sinply enunerated the 11 checks through
whi ch the noney was received (with their dates and anounts),
plus all four categories on the form ("Assets and Incone,"

"G fts, Reinbursenent and Travel Expenses,"” "Liabilities,"

and "Agreements or Arrangenments"). Thus it did not con-

nect any of the checks to a specific box on the form Bl ackl ey
makes a simlar argunent as to the other counts, saying that
the indictrment left himuncertain as to exactly which of his
various denials was contradicted by his receipt of the $22, 025.

Bl ackl ey cites United States v. Nance, 533 F.2d 699 (D.C
Cr. 1976). There the defective counts of the indictnment
accused the defendant of falsely making the "follow ng repre-
sentations,” but (amazingly) the representations did not fol-
low; none was alleged. 1Id. at 700 n.3. The present indict-
ment plainly says that Blackley in his SF 278 falsely failed to
di scl ose specified itens of income. Nance gets Bl ackley
nowher e.

But is it a fatal defect for an indictnent to charge a failure
to disclose and to assert four categories in the conjunctive,
rat her than specifying which box each check bel onged in?

VWere the indictnent alleges only one offense, it is proper to
charge the different nmeans for conmtting that offense in the
conjunctive. See Joyce v. United States, 454 F.2d 971, 976
(D.C. Gr. 1971); United States v. UCO G| Co., 546 F.2d 833
838 (9th Gr. 1976); Fed. R Cim P. 7(c)(1) (indictment may
al l ege that defendant committed of fense "by one or nore
specified nmeans"”). In this case, the categories on the form
sinmply enunerate the various ways the defendant coul d vio-

| ate the disclosure requirenents of the SF 278 form and

proof of any one of those allegations could sustain a convic-
tion. See UCO QI Co., 546 F.2d at 838. And the proceeding
on any count "will bar further prosecution on all matters

all eged therein." Joyce, 454 F.2d at 977 (enphasis added).
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So the charging in the conjunctive here was proper and
satisfies the two requirenments for an indictnment set out in
Russell v. United States, 369 U S. 749 (1962)--telling the
def endant what "he nust be prepared to neet" and show ng

to what extent he might in any future proceedi ng pl ead
former acquittal or conviction. 1d. at 763-64.

Bl ackl ey al so argues that none of the counts pl eaded any
duty to disclose the $22,025. But in counts two and three the
i ndi ctment spells out what can only be regarded as affirma-
tive msstatenments; and in count one the indictnment obviously
supplied the duty to disclose by spelling out the reporting
requi renents of SF-278 and explicitly stating that the defen-
dant was required by law to respond truthfully to these
requi renents.

C. Adequacy of Jury Instructions

18 U.S.C. s 1001 crimnalizes certain conceal nents from or
m srepresentations to, the governnent. The judge charged
the first element in the following ternms, the substance of
whi ch def endant does not dispute:

The first element that you nust find beyond a reason-
abl e doubt is falsification or concealnent. To find the
defendant guilty of violating this statute, you nust find
that for each count charged in the indictnment, the defen-
dant either:

a. falsified, concealed, or covered up by a trick
schenme, or device a fact; or

b. nade a false, fictitious or fraudul ent statenent or
representation; or

c. made or used a false witing or docunment contain-
ing a false, fictitious, or fraudul ent statenment or repre-
sent ati on.
You may find that the defendant performed nore than
one of these acts through a single course of action.

Bl ackl ey objects that this was error, because in its unanim -
ty instruction the court failed to advise the jury that it had to
find unani nously that each statenent of the defendant viol at-
ed a specific formof falsification, leaving it possible that

jurors rested their verdict on different forns. The argunent
sinmply ignores the | anguage of the charge. |Immediately
after the passage quoted, the judge said:

However, to render a guilty verdict, you nust unani-
nmously agree on at |east one of these three acts.

Under any reasonable reading of this instruction, the jury
woul d understand that it nust agree unani nmously on which of
the three the defendant viol ated.

The defendant's second argunent, overlapping with his
first, is that the district court erred in refusing to give the
jury an instruction that to find the defendant guilty of con-
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ceal nent under s 1001, it rnmust find that Blackley's failure to
report the various checks he received violated a | egal duty.

Bl ackl ey contends that the legal duty to disclose is an el ement
of the conceal nent prong of s 1001 that the government rnust
prove to the jury. It is true that every element of a crime of
whi ch a defendant is charged should ordinarily be submtted

to ajury. United States v. Gaudin, 515 U. S. 506 (1995). It
is also true that sone circuits have held that the governnent
must generally prove that a defendant has a | egal duty to

di scl ose before it can convict for conceal nent under s 1001
See, e.g., United States v. Irwin, 654 F.2d 671, 678-79 (10th
Cr. 1981). But it is uncertain, since Gaudin, whether this
judicially created requirenment is an elenment of the crinme to
be presented to the jury or a purely legal determnation to be
decided by the court. Cf. United States v. Zalman, 870 F.2d
1047, 1055 (6th Cr. 1989) (pre-Gudin case holding duty to

di scl ose under s 1001 is a matter of law for the judge and not
the jury). At |east one post-Gudin case has held that
materiality itself, in certain crimnal contexts such as tax
crimes, is a purely legal question that is not to be submtted
to the jury. See United States v. Kl ausner, 80 F.3d 55, 61
(2d Gir. 1996) (distinguishing materiality in Gaudin as a

m xed | aw and fact issue).

Assuming the duty to disclose is an el enent of conceal nment
to be charged to the jury under s 1001, the district court's
refusal to use Bl ackley's proposed charge would still not be
reversible. Under circuit law, the absence of a jury instruc-
tion on an elenent of the crine is not reversible error where

it is inconceivable that the jury could have found the defen-
dant guilty of the crine without naking a finding as to the
omtted elenent. See United States v. Wnstead, 74 F.3d

1313, 1321 (D.C. CGir. 1996); see also United States v. Parne-
lee, 42 F. 3d 387, 393 (7th G r. 1994)(holding that instructiona
error on mssing elenent is harmess if "no rational jury

could have found the defendant[ ] guilty of violating [the
statute] wi thout also making the proper finding as to the

m ssing element”); Redding v. Benson, 739 F.2d 1360, 1363-

64 (8th Cr. 1984). Here, Blackley argued to the jury various
fornms of conceivable confusion in the SF 278 and in the
statenments to the inspectors general that m ght nake his
falsifications non-willful, argunents that, given the judge's
instruction that the jury nmust acquit Blackley if they found
that he had acted in good faith, the jury had to reject to find
himguilty. The judge also instructed the jury on Blackley's
defense theory that he did not believe he was obliged to

di scl ose the informati on he all egedly conceal ed, instructions
that clearly placed before the jury the question of whether

Bl ackl ey had a | egal duty to disclose the 11 checks on his
SF-278. Thus, even if there was error in not subnmitting the
duty-to-disclose instruction to the jury, it is uninaginable that
the jury could have found Bl ackley guilty of conceal nent in
count one without first finding a duty to disclose.

Al t hough the m srepresentations in counts two and three
are the plainest kind of free-standing, affirmative m sstate-
ments, the district court's instructions nominally allowed the
jury to convict under the conceal nent theory of s 1001
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t hough wi thout nmention of a need to find a duty to disclose.
But given the explicit and affirmative character of the msrep-
resentation, and the absence of any reliance by the prosecutor
on questions posed by the Inspectors Ceneral (i.e., a claim
that it was the nature of any such question that nade

Bl ackl ey's statements into conceal nents), the only way "con-
ceal nent"” could have conme into the jury's deliberations on

t hose counts woul d have been as a convol uted version of
affirmative msrepresentation. For exanple, when someone
swears that "the only noney [he has] earned from January

21, 1993 to the present date [with an irrel evant exception] is
[his] salary fromthe USDA," he is inplicitly concealing any
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ot her earnings. Thus, no rational jury could have concl uded
that Bl ackl ey was guilty under counts two or three w thout
simul taneously finding that he made affirmatively fal se state-
nents.

D. The Departure fromthe Sentenci ng Cuidelines

Finally Bl ackley objects to his sentence of 27 nonths,
arguing that the district court made an upward departure on
i nvalid grounds. The court found that Bl ackley should be
sentenced under the fraud guideline, s 2F1.1 of the United
States Sentenci ng Qui delines, which carries a base | evel of

six. It also found that the specific offense characteristic of
"more than mnimal planning" applied, and increased Bl ack-
ley's offense level by two, for a total of eight. It then nade

an eight-1level upward departure, relying on a mx of factors
that it believed were not considered by the guidelines in this
context. These included the facts that (1) the defendant was
a high-level official when he received nonies fromindividuals
regul ated by the Departnent; (2) he was inforned that he

was not allowed to receive such paynments; and (3) he tw ce
lied under oath about their receipt.

As Bl ackl ey concedes, the fraud guidelines make no explicit
provision for an adjustnent for offenses committed by public
officials. But he insists that the explicit provision for such an
adjustnment in connection with crines involving the receipt of
gratuity or the deprivation of the right to honest services
inplies a rejection of any conparabl e adj ustnent for fraud.
US S G ss 2C1.2, 2C1.7. W think the inference quite
weak, however. First, the fraud guidelines explicitly contem
pl ate upward departures in circunstances that fall outside the
main core. See U S. S.G s 2F1.1, Application Notes 10, 13
And in their nore general treatnent of departures the guide-
lines note the inpossibility of covering all bases:

Circunstances that may warrant departure fromthe

gui del i nes pursuant to this provision cannot, by their
very nature, be conprehensively listed and anal yzed in
advance.

US. S.G s 5K2.0. Further, the Sentencing Comm ssion's
focus on high status in the government is understandable for

of fenses where its occurrence, though far frominvariable, is
salient. As high-level official status does not seem especially
salient in fraud generally, the Commssion's failing to treat it
explicitly in that context inplies little. See Shook v. District
of Colunbia Fin. Responsibility and Managenment Assi s-

tance Auth., 132 F. 3d 775, 782 (D.C. Gr. 1998) (observing

that the force of the expressio unius inference depends entire-
ly on context). The case is thus radically different from
United States v. Sun-D anmond G owers, 138 F.3d 961 (D.C

Cr. 1998), in which we overturned an upward departure

based on the high rank of the official who received a gratuity,
the Secretary of Agriculture, on the ground that the Cuide-
lines thenmsel ves, s 2Cl1.2, had covered precisely that. W

found no material difference in rank or sensitivity between

the Secretary and various officials explicitly enunerated in
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t he associated Application Note as instances covered by the
explicit provision for departure. Id. at 976.

Al t hough at first blush the nunber of |evels seens high
t he departure nade Bl ackl ey's sentence nore cl osely approxi -
mat e what would follow for kindred crines commtted by high
governnment officials under provisions such as s 2Cl1.2 itself.
We find the departure well within the broad discretion al-
lowed the district court in such matters. See Koon v. United
States, 518 U. S. 81, 98 (1996).

Def endant al so clains a violation of Rule 404(b) of the
Federal Rules of Evidence, but the claimis too weak to nerit
di scussion. And he argues the sufficiency of the evidence.

On that issue he devotes his brief alnost entirely to evidence
that, if believed and given great weight, m ght have enabled a
jury reasonably to acquit. Perhaps so. But the possible
reasonabl eness of acquittal is not, of course, the test--it is
whet her a jury could reasonably convict, as here it coul d.

The defendant's conviction and sentence are confirned.

So ordered.
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